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THE VICTIM HAS THE FLOOR
The victim’s right to be heard in writing or orally in the Dutch courtroom 




A great deal of value is generally attributed to the written victim statement. This is the most important conclusion of a study on experiments with it in the Dutch criminal justice system.​[3]​ In this article, we would like to describe the major findings and recommendations of this study (Section 2).
There is a crucial difference between the written victim statement and the oral victim statement. The written statement, specifying what the crime meant to the victim and what its repercussions were, is formulated before the court session. It is referred to in court, and this is formally the end of it as far as the victim is concerned. The right to be heard orally (the oral statement) means the victim, as the term suggests, has a right to inform the court in person what the crime meant to him without necessarily having to formulate a written statement in advance. Recently a bill was presented  to Parliament introducing the right to be heard orally (Section 1)
The extent to which the written and oral statement in court are in keeping with the fundamental principles of the criminal justice system as we know it and what they mean as regards the desired objectivity and presumption of innocence in the criminal justice system are important issues here (Sections 2.6 and 2.7). 

1. 1 Background information and significance today

As is the case elsewhere as well, the criminal justice system in the Netherlands has met with legitimacy problems for some time. In the past few decades, there has been a combination of  public discontent with its results and growing self-awareness on the part of victims. In the first instance, their claims to acknowledgement as legal subjects were not taken seriously. The criminal justice system confined itself to policy measures focused on care, but in practice they  did not lead to the desired change in the culture of the justice system. Until recently, no one questioned the traditional idea that the interests of victims are taken into consideration in the very process of public law enforcement. There has however recently been a change in the attitude to victims and their position in the criminal justice system. A reassessment of the position of victims in criminal proceedings would now seem to be a topic of debate. Not only because of the political necessity to put a stop to the declining legitimacy, but also for reasons of principle. One illustration of these trends is the recent framework decision by the Council of Europe on 15 March 2001, stipulating mandatory legal international rules as regards the position of victims in the criminal justice system.​[4]​ This framework decision follows as a result from the European Council Meeting in Tampere in October 1999, being put forward by the Commission and Council Action Plan on Freedom, Security and Justice adopted in Vienna in December 1998. In general the standards strive towards acknowledgment of victims of crime as legal subjects to enable them to have ‘a real and appropriate role in the criminal legal system’. To this cause victims should be treated with respect, receive proper information and have communication safeguards and protection in case they act as a witness. Furthermore victims are entitled towards compensation in the course of criminal proceedings. Most of these mandatory standards were to be implemented before March 2002. As regards the right to be heard, the framework decision doesnot provide victims with a formal rigth, although victims are awarded a ‘possibility’ to be heard during criminal proceedings and supply evidence (article 3). This means the national legislators are not obliged to award victims of crime a legal right to speak orally in the courtroom. As the standards are mandatory most of them had to be implemented before 22 March 2002. 
As regards the Dutch situation the proposals formulated by the Strafvordering 2001 (Criminal Procedure 2001) research group come into view. Striving towards a general reassessment of the Dutch Penal Code, proposals have been done to revise the procedural position of victims of crime.​[5]​ Within the Dutch tradition victims of crime do not hold a strong position within criminal proceedings. The proposals being put forward by the research group Strafvordering 2001 are directed towards awarding victims of crime a legal position. Therefore the proposals of this research group outreach the standards set out in the European framework decision. Tthe Dutch government is now studying the proposals of the research group and it has indicated to give consent to a general assesment of the Dutch Penal Code, including the introduction of a legal position for victims of crime.
	As mentioned before, one of the issues that play a role in the debate on victims’ rights is the right to be heard orally in court and logically following from it, the meaning of written victim statement. The origins of this new legal figure should be sought in Anglo-Saxon jurisprudence, for it is in the United States and Ireland that victims have had a right to be heard orally in court for some time now, and it is in Great Britain that the Victim Effect Statement (the written victim statement) has become a reality.​[6]​ Along much the same lines, the introduction of a similar statement in the Netherlands has been considered. The first experiments with the written victim statement were conducted in 1998 and 1999 and ever since the spring of 2000 the same has been done all across the country. At the moment, there are seven projects in progress. One project has since completed the experimental stage, three experiments are being organized by the Public Prosecutor’s Office and another three by Netherlands Victims’ Support. The underlying reason for working along the two different tracks is to see which one leads to the best results. Is the formulation of a written victim statement a job for the police, supplemented perhaps by the efforts of the Public Prosecutor’s Office, or would it better be performed by especially trained staff at the Victims’ Support Agencies?

Certain developments since then have accelerated the debate on introducing the right to inform the court in person and the written victim statement. This can mainly be attributed to the public commotion due to a number of controversial cases where random passersby were the fatal victims of senseless violence. There was a lack of public understanding for the refusal on the part of some judges - but not of others - to allow the next of kin a right to be heard orally in court. This served to reinforced the discontent in society with the detached way victims and their next of kin were treated by the criminal justice system. The developments translated politically into the bill on the introduction of a right to inform the court in person that was submitted in 1999 by the liberal conservative party D 66.​[7]​ In the first instance, there was not much support for the bill in Dutch Parliament. What is more, there were objections to the bill in the advisory round, especially to the notion of giving victims or their next of kin the right to be heard as witnesses in court. The desire to wait for the anticipated evaluation of the written victim statement also played a role. The political changes which took place in the Netherlands in the summer of 2002  created new chances for the bill. In addition to D 66, the LPF, the populist party founded and led by Pim Fortuyn, who was murdered during the election campaign, which now had quite a few seats in Parliament, also backed the bill. Taking into consideration the objections formulated earlier, the bill was once again on the political agenda. Now victims or their next of kin speak from a position of their own, and not as witnesses. In view of the new composition of the Lower Chamber of Parliament, support for the bill could be expected and was indeed amply given. Although there was a certain hesitation on the part of some individuals, who alluded to the positive evaluation of the written victim statement and the reservations about the right to be heard orally, this research evaluation was discarded as being more or less irrelevant. The criticism of the right to inform the court in person that was evident from the evaluation in question was marginalized and ignored. As was to be expected, the bill was quickly passed​[8]​ and has now been submitted to the Upper Chamber. The Upper Chamber has no amendment right and can only decide to either accept or reject the bill in its entirety. Although the Upper Chamber will undoubtedly formulate fundamental objections to the bill, it is still plausible that it will ultimately be accepted so that the victims’ and their next of kin’s to inform the  court in person will be insured in the foreseeable future. In view of the lack of support for this measure in the work field though, problems can be anticipated in the implementation. This is all the more problematic since the evaluation tends more towards appreciation for the written victim statement as a less drastic measure. Whether the right to be heard orally in court will indeed acquire the significance the legislature introducing it hopes it will have in the near future is something that remains to be seen.

2. WRITTEN VICTIM STATEMENT EVALUATION PROJECTS 

2. 1 Description of the method: similarities and differences

Written victim statements are solely formulated in cases of serious criminal offences punishable by prison sentences of eight years or more, or serious traffic offences punishable in accordance with Section 6 of the Traffic Act, i.e. involuntary manslaughter. But under certain circumstances they can also be made in criminal cases of other kinds.​[9]​ 
	The order to draw up a statement of this kind comes from the Public Prosecutor’s Office​[10]​ or the victim support worker.​[11]​ The statements are drawn up in accordance with a common protocol. In essence, as a rule the written victim statement does not consist of more than one or two typed pages with information about the physical injuries, the emotional trauma, the relation to the defendant, and the material damage. As a rule, the statement should be drawn up four to six weeks before the court session. The statement is added to the criminal file for the cognizance of the defence, the prosecution and the judge.
	In addition to similarities, there are differences in method. Not only between the pilot projects of the Public Prosecutor’s Office and Victim Support, but also among the various pilot projects. One important distinction pertains to the status of the written victim statement and the competences linked to it. Within the pilot project of the Public Prosecutor’s Office, as a rule the statement is drawn up by a police officer, who might or might not be assisted by a victim support worker employed by the court. Thus the written victim statement acquires the status of an officially drawn up supplementary report (Section 344, Paragraph 1 Subsection 2, Code of Criminal Procedure). A police officer involved in the investigation is preferably put in charge of drawing up the report. 
In the Victim Support pilot project, victim support workers are in charge of drawing up the statements. In a legal sense, they are statements that do not require a prescribed form (other documents in the terms of Section 344, Paragraph 1, Subsection 5, Code of Criminal Procedure).  
All things considered, the reports are preferably signed by the victims or their next of kin and drawn up by a third party; they pertain to the effects the criminal offence has or has had on them. As a rule the report is formulated as much as possible in the victims’ or their next of kin’s own words. No references are made to the charges, and nothing is said about the wishes of the victims or their next of kin as regards the sentence.

2. 2 Methodological aspects 

Before presenting the main findings of our study, we would like to specify how the data were gathered. Two sub-studies were conducted. The first one was an inventory of the ideas of the victims and their next of kin that were gathered using closed questionnaires. The names of the respondents had been given to us by the projects. Due to poor registration at the projects, it is impossible to say exactly how many statements were drawn up in the period studied; a minimum of 197 statements were written. We sent questionnaires to a total of 180 of these respondents, and 103 of the questionnaires (response percentage: 57%) were filled in and returned to us. We analysed these questionnaires.​[12]​ In addition to the extent to which the written victim statement adequately served its purpose, we asked about the need to elaborate upon it in the courtroom.
	The second sub-study consisted of open interviews with police officers, victim support workers, public prosecutors and judges in the various districts. In addition to questions about their experiences with written victim statements and their opinions about them, they were asked to give their opinions about the possible introduction of a right to inform the court in person. A total of forty-six interviews were conducted with fourteen judges, sixteen public prosecutors, seven victim support workers, six police officers and three other officials.
	Although it should be emphasized that these are personal, individual opinions, the picture presented on these grounds gives a good impression of the prevailing opinions. 

2. 3 Opinions of victims and their next of kin

The large majority of victims and their next of kin (approximately 75%) experience the formulation of a written victim statement as meaningful. The opportunity to express one’s emotions is particularly appreciated. Victims and their next of kin thus primarily attach an expressive function to the written victim statement: the opportunity to record the impact of the criminal offence in writing makes them feel acknowledged as interested party. Many of them do indicate though that they would have appreciated an opportunity to make some oral comments in court. This does not however detract from their appreciation of the written victim statement, which is also appreciated for serving an informative function. In the opinion of the victims and their next of kin, however, this is not the most important aspect. 
It should be noted that the method does not affect the appreciation; it does not matter to the victims and their next of kin whether the statement is drawn up by a police officer or a victim support worker and whether or not it is done in the presence of the public prosecutor. What is important is that it is done in a professional manner. Police officers and victim support workers are both quite capable of doing this.

2. 4 Opinions in the work field

2. 4. 1 Appreciation

There are also positive responses from the work field to the written victim statement as such. There is a certain hesitation here and there, but in general it is felt to be a useful supplement to the instruments available to the criminal justice system. The shared appreciation does not however necessarily mean there is a complete consensus as regards the rationale of the written victim statement. 
Particularly on the part of judges and public prosecutors, there are fundamental differences of opinion. Some of them feel that allowing victims and their next of kin to introduce personal information into the criminal proceedings only confuses matters. Others feel there is definitely some justification for introducing this kind of information, but do not feel the existing criminal justice system provides the space for it. A few of them disagree and  feel there is space for it in the system. Depending on how strictly bound the respondents feel by the law and their interpretation of it, and some are more creative in this respect than others, the judges and public prosecutors feel free to varying extents to devote attention wherever possible in actual practice to the interests of victims and their next of kin.
As a rule, police officers and victim support workers tend to be more in favour of  expanding the influence of victims and their next of kin. However, they too acknowledge the limitations penal law makes on them and endorse them.  

2. 4. 2 Function of the written victim statement

Unlike the victims and their next of kin, the work field barely endorses the expressive function of the written victim statement, if at all. First and foremost, the public prosecutors and judges are focused on settling the cases before them in a just manner. The interests of the victims and their next of kin can be part of this process, but are not the main issue. The main emphasis is on the informative function, and via the written victim statement the court can get an impression of the present situation regarding the effects of the criminal offence. The written victim statement facilitates settling the case and is appreciated for this reason, even by the parties who by virtue of their professional capacity oppose strengthening the position of the victim. 

2. 5 At the trial  

As is noted above, in principle the written victim statement is drawn up four to six weeks before the trial. By then the decision has been made to prosecute or further prosecute the case and this decision has been announced to the defendant and the victim or the next of kin. This announcement to the victim or next of kin is in accordance with the Victim Care Guideline. 
In preparing for the trial, the written victim statement is added to the court file and a copy of it is presented to the defendant (Section 33, Code of Criminal Procedure). In preparing for the case, the public prosecutor and judges who are to preside in the case are also presented with the court file, including the written victim statement.

2. 5. 1 The court hearing of the case

Everyone agrees that the defendant should be confronted in some way with the written victim statement in court, though no one has very high expectations in this connection. There are differences as regards how it should be presented; there is no clear division of labour in this respect between the public prosecutor and the judge. Depending on the court case, there can be consultations about this matter. Depending on who is to present the statement, there are also differences in exactly when it is done. If the public prosecutor presents the statement, as a rule he does so in the social segment of his closing speech. If the judge presents the statement, he usually does so when the personal situation of the defendant is discussed after the discussion of the criminal offence itself has been concluded. It also sometimes happens that the statement is read immediately as the opening move, so that the defendant is aware of the seriousness of the criminal offence that has been committed. In this event, the unprejudiced attitude of the judge is perceived as a delicate issue. 
	There are also differences in what exactly is presented to the court. Some public prosecutors and judges read the entire statement, others quote certain passages that include relevant reasons or confine themselves to noting that such a statement exists.

2. 5. 2 Presence of victims or their next of kin in court 

The presence of victims or their next of kin influences how the written victim statement is presented in court. If they are there, it is considered advisable to devote a certain amount of attention to them personally, if only to welcome them to the court. Most judges do not however give them an opportunity to comment orally on their written statement. An exception is made for the oral presentation of additional updated information, for example if there might have been more damage. 

2. 5. 3 Reaction on the part of the defendant 

By virtue of his right to inspect the documents, the defendant is familiar with the written victim statement and is entitled to react to it in court. Most judges explicitly give the defendant an opportunity to do so by asking for a reaction after the statement has been presented. Others feel that any questions about it on the part of the defence should be included in counsel’s closing speech. There is a consensus of opinion that the defence can not exercise interrogation rights as regards the victim on the grounds of the written victim statement since it is not a statement made by a witness. 

2.6 The legal significance of the written victim statement

The legal status of the written victim statement varies according to the method used. In the first instance, the legal status would seem to be of only secondary importance, i.e. as a measure of its reliability. The document as such is not relevant to the evidentiary decision since it is not legal evidence (Section 339, Code of Criminal Procedure). It is nonetheless important to put things in the proper perspective. It is clear from our study that the conviction of the court can indeed be influenced by the presentation of a written victim statement.   

2. 6. 1 Legal status

The legal status of the written victim statement depends on who has drawn it up. If it has been drawn up by the police, it is an official report drawn up under oath. If it has been drawn up by a victim support worker, it is a statement not requiring a prescribed form and is presented with the other written documents. Statements drawn up in the presence of a public prosecutor are also in this latter category, be it that his presence can serve as a guarantee for the reliability of the contents.
	Does this difference in legal status affect the appreciation on the part of public prosecutors and judges? In some cases it does; they emphasize that they attach reliability value to an official document drawn up under oath. In other cases no distinction is drawn, since it is not evidence anyway, but simply a written document containing a personal statement on the impact of the criminal offence. In the views of these public prosecutors and judges, the legal status of the statement is irrelevant because it simply does not play a rule in the evidentiary decision.
	Victim support workers note that they are adequately equipped to take into consideration the legal framework within which the statement plays a role. They emphasize that what is involved here is a service for the victims and their next of kin, which is why they express a preference for having the statement drawn up by an official academically trained in the promotion of personal, social and cultural welfare.

2. 6. 2 Influence on the evidentiary decision and sentencing

What is noted above gives rise to the question of whether the written victim statement does indeed influence how evidence is judged and the sentencing, and if so what exactly this influence is. Public prosecutors and judges deny there is any influencing at all as regards what they find to be the truth. The protocol on drawing up the written victim statement requires, after all, that no descriptive references be made to the criminal offence itself, only to its effects. The nature of the statement is such that it is not submitted as evidence. 
	The criminal  file should be able to support the judicial finding of fact regardless of the written victim statement. Even if there is some extent of added value, it lies in the realm of the conviction of the court. But even this is felt to be marginal.
As regards the sentencing, in general the possibility of influencing is not excluded. Nor is it viewed as undesirable. Although the severity of the proven criminal offence and its repercussions can be derived from the criminal file, the written victim statement can still add something, be it only marginally.​[13]​ Some judges emphasize the importance of equality, and in their opinion, the sentencing should not be influenced by the fact that there happens to be a written victim statement. However, these judges also do not exclude the possibility of influencing. 

2. 7 Informing the court in person

As is noted above, officials have not only been asked about their experiences with the written victim statement, they were also asked to give their opinion on the desirability of the right to the victim to be heard orally.

2. 7. 1 Friction between objectivity and the presumption of innocence?

There is a general appreciation for the written victim statement as a practical supplement to the instruments available to the criminal justice system. This does not however hold true in any way of the right to be heard orally, at any rate to make a statement in court without a preliminary written statement preceding it. There are only a few judges who would not have a problem with this. All the others reject this right to inform the court in person, sometimes with deep regrets.
	It should be emphasized that this rejection of the right to be heard orally is not based upon a fear of human emotions. The respondents are not afraid of emotions and feel they are quite capable of adequately coping with them.     

The fundamental principles underlying the existing criminal justice system are cited as the major objection. The criminal justice system is not organized so as to allow victims or their next of kin to inform the court in person. The respondents are afraid this kind of statement without a preliminary written statement preceding it would detract from the required objectivity of the criminal proceedings. It is important to note in this connection that unlike the Anglo-Saxon adversary trial, Dutch criminal proceedings only have one stage. The court’s decision-making on the judicial finding of fact, with the related judgment on the issue of guilt and the sanction to be imposed, are all the competence of the judges. If victims and their next of kin were to speak in court before a decision is reached on the evidence and the issue of guilt, this would detract, the respondents feel, from the presumption of innocence and perhaps give the impression the judge is being influenced, which is contrary to the required unprejudiced stance (Section 279 Paragraph 2, Code of Criminal Procedure). In the debate on the bill in Parliament, repeated references have been made to the friction with the presumption of innocence that could be generated by victims or their next of kin informing the court in person. This is why victims and their next of kin were given a position as witness in the original bill, making it possible for them to be interrogated by the defence (Section 6 Paragraph 3 under c ECHR).
	Although various proposals have been made for introducing a two-stage process, for the time being it still seems to be unrealistic.​[14]​ The Minister of Justice recently rejected this idea as being “extremely artificial and moreover unpractical.”​[15]​ For the sake of comparison, let us consider the situation in Great Britain, where the Victim Effect Statement is not consulted until after the judicial finding of fact has been completed and the issue of guilt has been settled. If the defendant is acquitted, the written victim statement is not presented.​[16]​

2. 7. 2 Secondary victimization 

A second related objection has to do with how the court session is managed. Public prosecutors and judges alike emphasize how important it is for the judge to maintain control over the courtroom. A confrontation with orally expressed information without a preliminary written statement preceding it can detract attention from the course of the court session.
The question is whether victims or their next of kin are adequately aware of exactly what informing the court in person entails. The space that can be reserved for them within the extremely formalized courtroom procedure is limited, and there is a sizable danger of their having unrealistic expectations. What is more, not everyone is able to cope with the emotions that being heard orally in court might evoke, which can entail a risk of becoming a victim all over again. 
Even the respondents who are in principle in favour of introducing a right to be heard orally in court feel it would involve more than just an ad hoc amendment. It is a measure that requires a fundamental reconsideration of the principles the criminal procedure is based upon. This is why there is a preference for including the introduction of a right to be heard orally in the latest plans for a more comprehensive new Code of Criminal Procedure. But even so, there is still the conviction that reticence is called for in this connection.

3. RECOMMENDATIONS BASED ON OUR STUDY   

As is clear from our study, the written victim statement is widely appreciated by the parties involved, be it for different reasons. This is not the case as regards the right to be heard orally in court. This section cites a number of the recommendations we have formulated based on our respondents’ evaluation and is followed by some closing comments in Section 4. 

3. 1 The written victim statement as standard arrangement  

Our research findings warrant the recommendation that a written victim statement be nationally introduced as standard arrangement in cases of more serious criminal offences. In view of the amount of work it would involve and the actual significance of a statement of this kind, we feel that for the time being, it should be restricted to the more serious criminal cases (prison sentences of eight years or more supplemented by Section 6 of the Traffic Act).
Even if this is done, there are still improvements to be made in the implementation. It would be advisable to streamline the selection of cases and give the Public Prosecutor’s Office the authority to have a written victim statement drawn up. The feasibility of the periods of time within which a statement of this kind would have to be drawn up is another aspect that should be given serious consideration. In addition, identical forms ought to be used and the registration should be conducted in an identical fashion. 
Choosing a uniform way of drawing up written victim statements means a choice needs to be made between the existing methods and the abandonment of the existing practices. Despite the fact that our research findings do not justify either preference, since both approaches have led to good results and no striking fundamental differences have been observed, we opt for the model with the victim support worker. We feel this approach has the greatest chance of being effective in the future. One of the grounds for this decision is the notion that the Police Department is not the most appropriate organization to carry out victim-related assignments of this kind. This does not mean the police are incapable of drawing up written victim statements, it simply means that nowadays the police seem to be increasingly focused on the investigation and prosecution aspects. Victim-related assignments can not be optimally carried out by an institution where this is the case. 

3.2 No need for a right to inform the court in person	
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